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A  MESSAGE  FROM  TIIE  CHAIRMEN 


The  second  full  operating  year  of  the  Massachusetts  Mediation  Service  has 
been  a  time  when  the  potential  of  this  unique  office  began  to  show.  The 
Service  produced  a  substantial  body  of  casework,  achieved  a  number  of  significant 
fundraising  successes,  and  initiated  promising  partnerships  with  other  state 
agencies  and  the  courts. 

The  Board  of  Advisors  wishes  to  thank  Governor  Michael  Dukakis  and  Secretary 
for  Administration  and  Finance  Frank  Keefe  for  their  continuing  support  and 
encouragement  of  the  Service.    Massachusetts  can  be  proud  to  have  started 
one  of  the  first  state  mediation  offices  in  the  country.    Already,  other 
states  have  begun  to  follow  suit. 

While  this  report  documents  the  many  tangible  achievements  of  the  Service, 
its  value  and  importance  are  intangible  also.  Last  years  Annual  Report  noted 
that 

.   .   .  the  public's  increasing  discomfort  and  frustration  with 
litigation  and  other  adversarial  proceedings  (even  as  the  need 
for  them  seems  to  become  more  urgent)  indicate  to  us  that  an 
opportunity  to  use  other  forms  of  dispute  resolution  is  a  welcome 
alternative.     Clearly,  there  is  a  need  for  greater  efficiency  and 
greater  concern  for  the  fabric  of  human  relationships  in  the  dispute 
resolution  process . 

At  the  same  time,  democratic  society  and  its  representative 
government  must  rely  on  trust  in  institutions  and  the  mutual 
respect  of  individuals  for  one  another  if  they  are  to  function. 
Mediation  and  the  constellation  of  techniques  that  surround  it 
seek  to  preserve  and  enhance  that  trust  and  respect. 

The  year  past  has  increased  our  conviction  on  these  points .    Mediation  Service 
activities  have  indeed  contributed  to  "trust  in  institutions"  and  "respect 
for  individuals."    And  the  Service's  success  in  these  areas  cannot  be  measured 
simply  by  counting  its  cases,  or  the  dollar  value  of  agreements  reached  made 
or  the  partnerships  in  good  government  it  has  fostered. 

The  year  ahead  is  a  critical  one  for  the  Service.     It  will  be  a  time  to  clarify 
its  importance  and  consider  the  role  that  legislation  might  play  in  its  future. 
It  will  be  a  time  to  expand  its  involvement  with  issues  of  critical  public 
concern.    And  it  will  be  a  time  to  publicize  its  contributions  so  that  the 
Commonwealth's  citizens  can  become  aware  of  what  is  being  accomplished  through 
this  unique  partnership  of  public  and  private  resources. 


Eric  E.  Van  Loon 

Chairman 

Board  of  Advisors 
September,  1987 
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EXECUTIVE  SUMMARY 


This  report  covers  activities  of  the  Massachusetts  Mediation  Service  from 
July  of  1986,  after  the  office  had  been  in  existence  for  eighteen  months, 
through  June  30,  1987,  concurrent  with  the  Commonwealth's  Fiscal  Year  1987. 


CASEWORK 

A  significant  amount  of  casework  during  the  year  included  investigations 
of  50  public  disputes  for  their  mediation  or  dispute  resolution  potential. 
These  yielded  26  cases  with  potential.    As  of  the  end  of  June,  1986,  17  were 
in  the  process  of  being  mediated  or  had  been  completed.    Another  9  were  awaiting 
a  decision  by  the  parties  on  how  to  proceed.    Casework  occurred  in  many  fields 
including  the  environment,  health  care,  housing,  human  services,  corrections 
and  other  areas.     Cases  were  referred  from  a  variety  of  sources  including 
state  agencies,  the  Department  of  the  Attorney  General,  the  Courts,  private 
organizations  and  the  Legislature. 


MEDIATORS 

To  assist  in  carrying  out  its  duties  as  they  grow,  the  Service  has  assembled 
a  list  of  more  than  50  professional  mediators,  facilitators  and  investigators. 
When  a  case  comes  up,  an  individual  from  this  list  is  appointed  by  the  Service 
and  paid  by  the  disputing  parties  or  by  other  sources  of  funds  independent 
of  the  state.    During  the  year,  the  Service  relied  on  13  persons  on  this 
list  to  provide  more  than  1100  hours  of  mediation  time  to  disputants .  Along 
with  the  time  spent  by  the  Executive  Director  in  mediation,  the  Service  provided 
a  total  of  more  than  2,000  hours  of  mediation  time  to  disputants. 


FUNDING 

Funding  through  July,  1988  was  assured  with  the  passage  by  the  legislature 
of  a  budget  that  provided  funds  for  staff  salaries  and  overhead.  Consultant 
mediators  will  be  paid  by  the  disputing  parties  and  with  grants  received 
from  the  Villers  Foundation,  the  Boston  Foundation  and  New  England  Telephone 
Company,  all  of  which  were  greatly  appreciated. 

The  Boston  Foundation  commitment  is  particularly  noteworthy  since  it  establishes 
a  Public  Mediation  Fund  at  the  Foundation  to  which  individuals  and  private 
organizations  can  make  tax-deductible  contributions  which  are  then  awarded 
to  the  Mediation  Service  for  its  use. 


Note:  A  brief  description  of  each  case  and  project  completed  or  in-process 
as  of  June  30,  1987  begins  on  page  11. 


-2- 


ACTIVITIES 


INTRODUCTION 

The  Massachusetts  Mediation  Service  was  set  up  to  help  in  the  resolution 
of  major  public  policy  disputes  of  statewide  significance  in  January,  198*5 
with  receipt  by  the  Commonwealth  of  a  grant  from  the  National  Institute  for 
Dispute  Resolution.     (Eventually,  the  Institute  would  award  matching  grants 
to  four  other  states  as  well:     New  Jersey,  Wisconsin,  Minnesota  and  Hawaii.) 

The  activities  of  the  Mediation  Service  include  work  by  staff  and  consultant 

mediators  on  cases  and  projects,  participation  in  efforts  to  institutionalize 

the  practice  of  dispute  resolution,  training  in  mediation  and  negotiation 

for  public  officials,  fundraising  for  dispute  resolution  efforts  and  presentations 

and  lectures.     Highlights  from  these  activities  during  FY  1987  are  summarized 

below. 


REFERRALS 

Cases  and  projects  were  referred  to  the  Service  from  an  encouraging  array 
of  sources.    These  include  both  state  agencies  and  private  organizations. 
Assistance  was  requested  at  least  once  by  officials  in  the  Executive  Offices 
of  Human  Services,  Environmental  Affairs  and  Communities  and  Development. 
The  Attorney  General's  Department  referred  a  number  of  cases,  as  did  the 
Superior  Court  and  the  Supreme  Judicial  Court.     Private  advocacy  groups  as 
well  as  business  associations  requested  help. 

Because  of  the  unpredictable  nature  of  these  referrals,  the  Director  in 
consultation  with  the  Board  of  Advisors  selected  two  areas  of  public  policy- 
making for  pro-active  solicitation  and  investigation  of  cases  and  projects 
during  the  latter  part  of  FY  1987  and  throughout  FY  1988.    These  are  health 
care  and  housing  issues.     This  led  to  a  concentration  of  effort  on  cases 
in  these  areas  and  use  the  of  consultants  in  pre-mediation  investigative 
efforts . 


CASEWORK 

The  cases  and  projects  handled  by  the  Mediation  Service  cover  a  wide  spectrum 
of  issues  and  problems  but  all  qualify  as  "major  public  disputes."  Each 
one  involves  at  least  one  public  agency  in  some  fashion,  or  the  allocation 
of  millions  of  dollars  in  a  public  cause,  or  will  have  an  impact  on  physical 
or  human  resources  which  will  be  felt  by  many  citizens  for  years  to  come. 

The  first  step  in  developing  a  case  or  project  is  to  conduct  an  investigation 
of  the  issues  in  dispute  or  of  concern  to  see  if  they  might  lend  themselves 
to  a  negotiated  resolution  or  can  be  usefully  addressed  by  the  Mediation 
Service.     There  were  50  such  investigations  conducted  during  the  year,  an 
increase  of  25%  over  FY  1986.     Some  were  of  such  promise  and  importance  that 
they  received  considerable  amounts  of  staff  time  and  effort.     Others  received 
only  one  or  two  interviews  before  it  became  clear  there  was  no  useful  role 
the  Mediation  Service  could  play  in  the  foreseeable  future. 
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Of  the  50  investigations,  2h  did  not  go  beyond  this  stage.    Of  the  26  that 
went  further,  11  were  successfully  completed,  6  are  in  process  and  9  are 
awaiting  a  decision  by  the  parties  on  whether  or  not  to  proceed.    The  number 
of  cases  completed  represents  an  increase  of  almost  100$  over  FY  1986. 

The  majority  of  investigations  and  casework  were  in  environmental  and  health 
care  areas.     This  reflects  the  experience  of  the  Executive  Director  in 
environmental  mediation  and  the  use  of  two  consultant  mediators  to  investigate 
health  care  disputes.    Nevertheless,  new  projects  were  investigated  in  areas 
such  as  housing,  transportation,  human  services  and  corrections.     Table  1 
lists  the  status  of  each  case  by  subject  matter. 

Of  the  IT  projects  completed  or  in  process  at  the  end  of  the  year,  h  were 
in  the  area  of  the  environment,  two  each  concerned  human  services,  corrections, 
health  care,  housing,  local  governance  and  court  administration.     A  brief 
description  of  each  of  these  cases  or  projects  begins  on  page  11. 


MEDIATORS 

Producing  a  body  of  casework  of  this  magnitude  requires  considerable  human 
and  team  efforts.     The  Mediation  Service  has  assembled  a  list  of  mediators, 
facilitators  and  investigators  who  are  available  to  help  carry  out  its  mission. 
This  list  continutes  to  grow,  steadily  and  surely.    During  FY  1987,  thirteen 
persons  served  as  mediators  or  facilitators  devoting  over  1100  hours  of  their 
time  to  the  needs  of  disputing  parties.    These  persons,  whose  assignments 
are  found  in  the  case/project  descriptions  section  (page  11),  are: 

Name  Affiliation 


James  Arthur 
Thomas  Bean 
Chris  Dame 
John  Dorr 
Penny  Feldman 
Donald  Hawkes 
William  Hunan 
Deborah  Jones 
Michael  Keating 
Lawrence  Kirsch 
David  Matz 
Donald  Paulson 
Stanley  Shuman 


New  England  Environmental  Mediation  Center 
Brown,  Rudnick,  Freed  &  Gesmer 
Chris  Dame  &  Associates 

New  England  Environmental  Mediation  Center 
Harvard  University  School  of  Public  Health 
Joint  Labor-Management  Committee 
New  England  Environmental  Mediation  Center 
Cambridge,  MA 

Tillinghast,  Collins  &  Graham 
Consumer  Health  Advocates 
The  Mediation  Group 
Brown,  Rudnick,  Freed  &  Gesmer 
Shuman  Construction  Company 


Their  talent,  dedication  and  availability  have  been  invaluable  to  the  Service 
and  are  deeply  appreciated. 
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TABLE  1 


STATUS  OF  CASEWORK  BY  SUBJECT  MATTER 


(July  1,  1986  -  June  30,  1987) 
No 

Total  Further  Projects 

Investigations    =    Work      +  Completed 


Projects 
in 

+  Process 


Possible 
Projects 
+  Pending 


Environment  l6 

Health  Care  10 

Human  Service  6 

Transportation  & 

Economic  Development  h 

Housing  3 

Local  Governance  3 

Corrections  2 

Court  Administration  2 

Training  2 

Affirmative  Action  1 

Consumer  Affairs  & 

Insurance  1 

Totals  50 


11 
2 

3 

3 
1 
1 
1 
0 
0 

1 
1 

2k 


3 
2 
1 

0 
1 
1 
0 

1 

2 
0 

0 

11 


1 

0 

1 

0 

1 
1 
1 
1 

0 
0 

_0_ 

6 


1 
6 
1 

1 

0 
0 
0 
0 
0 
0 
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"DISPUTE  RESOLUTION  IN  MASSACHUSETTS" 
REPORT  OF  THE  GOVERNOR'S  SPECIAL  WORK  GROUP 
NOVEMBER,  1986 


Governor  Michael  Dukakis  displays  a  copy  of  the  final  report  of  his  22  member 
Work  Group  in  the  company  of  (l-r)  Stephen  Rosenfeld,  his  Chief  Legal  Counsel 
and  Chairman  of  the  Work  Group;  David  O'Connor,  Director  of  the  Mediation 
Service  and  William  Drake,  Vice  President  of  the  National  Institute  for  Dispute 
Resolution 
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FINANCIAL  SUMMARY:     FY  1987 


FUNDRAISING 

Funds  expended  in  FY  1987  were  received  from  two  sources:  the  Commonwealth 
and  the  National  Institute  for  Dispute  Resolution.     About  $85,000  (6h%)  was 
contributed  by  the  State  and  about  $^8,000  (36%)  was  contributed  by  the  National 
Institute  for  Dispute  Resolution. 

Funds  were  also  received  in  the  form  of  grants  from  the  Villers  Foundation 
($2,500)  for  our  work  on  the  problem  of  Nursing  Home  Access  Legislation  and 
the  Boston  Foundation  ($10,000)  for  work  to  be  done  on  disputes  in  the  Boston 
area  over  housing,  health  care  and  open  space  preservation  issues.  Finally, 
New  England  Telephone  Company  awarded  the  Mediation  Service  a  general  support 
grant  of  $5,000.    As  of  June  30,  1987,  none  of  these  grants  had  yet  been 
expended . 

The  Boston  Foundation  commitment  is  particularly  important  because  it  was 
made  concurrent  with  the  establishment  of  a  "Public  Mediation  Fund"  at  the 
Foundation.     This  Fund  is  earmarked  for  use  by  the  Mediation  Serivce  and 
may  receive  contributions  from  individuals,  private  organizations  and  other 
foundations  that  may  require  the  tax-deduct ibility  it  provides  or  may  be 
unable  to  contribute  directly  to  a  government  agency.     Both  the  Villers  Foundation 
and  New  England  Telephone  have  taken  advantage  of  this  procedure  in  making 
their  contributions.     Ultimately,  the  Mediation  Service  may  be  able  to  direct 
these  funds  to  other  dispute  resolution  groups  in  need  of  support.     The  Boston 
Foundation's  grant  was  for  a  total  of  $20,000.    A  second  payment  of  $10,000 
will  be  received  during  FY  1988. 


BALANCE  SHEET 

Table  2  presents  a  listing  of  income  and  expenses  for  FY1987.    Total  income 
for  the  year  was  $151,720  while  expenses  totaled  slightly  more  than  $133,000. 

To  derive  an  accurate  picture  of  the  Service's  financial  position  as  of  July 
1,  1987,  one  must  include  the  appropriation  awarded  by  the  legislature  for 
use  during  FY  1988:    approximately  $11^,000.    Also,  there  are  two  sources 
which  have  committed  funds  payable  during  FY  1988:    $7,500  from  the  National 
Institute  for  Dispute  Resolution  as  the  final  installment  on  its  most  recent 
grant  and  $10,000  yet  due  from  the  Boston  Foundation  on  its  grant.  Altogether, 
the  income  available  as  of  July  1  for  use  in  FY  1988  totals  $150,625. 


EXPENSES 

Types  of  expenditures,  both  in  total  and  by  income  source,  during  FY  1986 
are  presented  in  Table  3.     Staff  salaries  account  for  a  major  portion  (56%) 
of  total  expenditures .     Consultant  mediators  account  for  about  11%  of  expend- 
itures .     Rental  of  office  space,  copying/supplies  and  secretarial  services 
together  represent  one  quarter  of  total  expenditures .     These  totals  do  not 
include  approximately  $20,000  in  mediation  time  paid  directly  to  consultant 
mediators  by  the  parties  or  donated  by  the  mediators. 
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TABLE  2 
BALANCE  SHEET 
FY  1987 
(By  Income  Source)* 


MASS  NIDR  OTHER  TOTAL 


Reserve  or  Deficit  (  ) 

as  of  6/30/86  ($  2,125)       $11,171          -  0  -  $  9,01*6 

Balance  Carried 

Forward*  -  0  -            11,171           -  0  -  11,171 

Appropriation  &  Other 

Income  during  FY87  96,OUO           38,180           17,500  151,720 

Expenditures  (  )  (8^,982)        (1*8,125)         -  0  -  (133,107) 

Reserve  or  Deficit  (  ) 

as  of  6/30/87  11,058            1,226           17,500  29,781+ 


Reserves  or  Deficits  are  not  carried  forward  by  MASS. 


Balance  Carried 

Forward  to  FY88*  -  0  -  1,226  17,500  18,726 

Appropriation  &  Other 
Income  Receivable 

as  of  7/1/87  11^,399  7,500  10,000  131,899 

Funds  Available  as  of 
7/1/87  11U.399  8,726  27,500  150,625 
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TABLE  3 


EXPENSES  BY  INCOME  SOURCE 
(July  1,  1986  -  June  30,  1987)  * 


Operating  Expenses 
Staff  Salaries  &  Benefits 
Consultants  &  Mediators 
Travel/Conference  Fees 
Printing 

Secretarial  Services 

Copying/Supplies 

Rent 

Meeting  Expenses 
Books 
Training 
Miscellaneous 
FY86  Salary  Adj. 


MASS 
$6l,6l7 
16,9^5 
13 
997 
4,284 
5UT 

431 
81 
65 


NIDR  TOTAL  ALL  SOURCES 

$13,169  $  74,786 

5,975  22,920 

1,557  1,570 

1,030  2,028 

1,962  6,246 

2,674  3,221 

17,400  17,400 

425  856 

81 

645  710 

99  99 

3,189  3,189 


$84,982 


$48,125 


$133,107 


*  Prepared  9/3/87 
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THE  DIRECTOR'S  THANKS 


The  first  few  years  of  any  new  organization  are  a  time  when  it  is  greatly 
dependent  on  its  friends.     It  is  impossible  here  to  thank  everyone  who  has 
helped  the  Mediation  Service,  but  certain  persons  must  be  given  a  special 
thanks . 

Secretary  Frank  Keefe  and  Governor  Dukakis  continue  generously  and  patiently 
to  support  the  Service  and  allow  us  the  freedom  necessary  to  conduct  a  complex 
experiment . 

S.  Stephen  Rosenfeld,  former  Legal  Counsel  to  the  Governor  and  former  Chairman 
of  the  Board  of  Advisors  has  been  a  trusted  and  thoughtful  advisor,  not  to 
mention  one  of  our  best  sources  of  referrals.    While  he  has  moved  to  Florida 
to  manage  the  Governor's  campaign  for  President  in  that  state,  he  remains 
very  interested  in  alternative  dispute  resolution  and  the  Mediation  Service. 
He  will  be  sorely  missed. 

Likewise,  the  entire  Board  continues  to  be  a  source  of  sound  advice  and  encouragement 
They  have  provided  more  than  ample  reason  for  the  public  and  disputing  parties 
to  place  their  trust  in  us . 

Madeleine  Crohn  and  William  Drake  at  the  National  Institute  for  Dispute  Resolution 
have  been  equally  generous  and  patient  for  their  part.     Without  their  continuing 
support  and  dedication  the  Service  would  not  have  come  into  existence  nor 
would  it  have  continued. 

B.J.  Rudman,-  Steve  Wojtasinski,  Mary  Molineaux  and  Margaret  Greene  from  the 
Executive  Office  for  Administration  and  Finance  have  provided  the  administrative 
and  financial  expertise  necessary  to  keep  the  office  afloat  and  deserve  a 
special  thanks,  for  their  efforts  have  often  been  above  and  beyond  the  call 
of  duty.     Staff  member  Cordelia  Kellett  regularly  made  the  work  load  manageable, 
even  enjoyable. 

With  support  from  old  and  new  friends,  the  Mediation  Service  will  deliver 

even  greater  contributions  to  sound,  efficient  and  consensual  public  decision-making 

in  the  year  ahead. 


David  O'Connor 
Executive  Director 
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SELECTED 
CASES  &  PROJECTS: 
COMPLETED 
JULY  1986  -  JUNE  1987 


Nursing  Home  Access  Legislation 

°  Franklin  Field  Public  Housing 

°  Human  Service  Surplus  Funds 

°  Governor's  Work  Group  on  Alternative  Dispute  Resolution 

°  Stellvagon  Bank  Fishing  Grounds 

°  Nantucket  Harbor  Docking  Facilities 

°  Land  Conservation  Partnerships 

°  Prevention  of  Child  Abuse 

°  Municipal  Capital  Needs  Consensus-Building 
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NURSING  HOME  ACCESS  LEGISIiATION 


Location: 


Statewide 


Requested  By: 


President,  Association  of  Massachusetts  Homes  for  Aging, 
&  Spokesman,  Massachusetts  Nursing  Home  Access  Coalition. 


Problem/Dispute : 


Alleged  discrimination  by  nursing  homes  in  favor  of 
those  with  private  sources  of  funding  and  against 
applicants  whose  expenses  will  be  paid  for  with  Medicaid 
funds . 


Assistance  from  MMS:      Mediated  intensive  negotiations  over  six  months  among 

advocates  for  the  elderly,  nursing  home  owners  and 
operators  and  state  officials  on  legislation  creating 
a  waiting  list  procedure  for  entry.    Mediation  effort 
was  preceded  by  six  months  during  which  MMS  facilitated 
large  group  discussions  on  related  issues. 


Outcome/ Impact :      After  3  years  of  failing  to  get  more  aggressive  legislation 

passed,  first-ever  compromise  bill  was  reported  out 
favorably  by  Committee  on  Human  Services  and  Elderly 
Affairs ;  under  review  by  Committee  on  Ways  and  Means . 
Bill  would  require  all  homes  to  maintain  list  of  applicants 
for  admission  and  only  take  new  entrants  in  order 
on  list.    Admission  sequence  subject  to  certain  exceptions 
and  preferences  based  on  applicants'  medical  condition, 
relationship  to  current  residents,  and  similar  criteria. 


Consultant  Mediator:      David  Matz 

The  Mediation  Group 
Brookline,  MA 
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FRANKLIN  FIELD  PUBLIC  HOUSING 


Location:      Dorchester,  MA 


Requested  By: 


General  Counsel,  Executive  Office  of  Communities  and 
Development 


Problem/Dispute : 


$26  million  construction  contract  to  rehabilitate 
3^6  apartments  in  19  low-rise  buildings  has  been  plagued 
with  change  orders,  delayed  payments,  poor  record 
keeping,  vandalism  and  poor  planning.  Contractor 
threatened  housing  authority  with  litigation  to  recover 
over  $10  million  in  added  costs  and  refused  to  finish 
last  building. 


Assistance  from  MMS 


Mediated  four  months  of  negotiations  among  Boston 
Housing  Authority,  Shah  Construction  Company,  Reliance 
Insurance  Company  and  the  Executive  Office  of  Communities 
and  Development . 


Outcome/Impact:      $5  million  dollar  settlement  agreement  ended  a  year 

of  impasse,  put  last  building  on  fast  track  completion 
schedule,  guaranteed  end  of  construction  work  for 
current  tenants,  and  avoided  years  of  litigation  and 
fact-finding  efforts  which  would  have  cost  many  hundreds 
of  thousands  of  dollars  for  each  of  the  various  parties. 


Consultant  Mediator:      Stanley  Shuman,  Shuman  Construction  Company 

Brookline,  MA 
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HUMAN  SERVICE  SURPLUS  FUNDS 


Location:  Statewide 


Requested  By:      Assistant  Secretary  for  Management, 
Executive  Office  of  Human  Services 


Problem/Dispute:      State  agencies  contract  for  $700  million  worth  of 

services  each  year  for  programs  such  as  orphaned  and 
handicapped  child  care,  alcholic  and  drug  abuse  rehabilitation, 
mental  health  and  retardation  assistance,  etc.,  and 
routinely  cannot  account  precisely  for  a  small  percentage 
(5$)  of  expenses  under  these  contracts.  Providers 
claim  this  surplus  is  inevitable,  tolerable  and  essential 
to  maintain  quality  of  care.    Legislature  wants  $35M 
"surplus"  accounted  for. 


Assistance  from  MMS:      Mediated  negotiations  over  the  course  of  two  all-day 

meetings  among  state  contracting  agencies  and  human 
service  provider  representatives  on  a  policy  for  how 
surplus  funds  can  be  used,  when  they  must  be  reimbursed 
to  the  state  and  how  these  expenditures  will  be  reported 
to  legislature. 


Outcome/Impact:      Negotiated  policy  was  recommended  to  Legislative  Committee 

on  Ways  and  Means  and  approved  by  them.  Providers 
keep  most  of  $35  million  and  must  institute  more  careful 
accounting.    Agreement  to  study  total  picture. 


Mediator:      David  O'Connor 

Massachusetts  Mediation  Service 
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GOVERNOR'S  WORK  GROUP  ON  ALTERNATIVE 
DISPUTE  RESOLUTION 


Location : 


Statewide 


Requested  By: 


Governor's  Chief  Legal  Counsel,  and  Chairman,  Work 
Group  on  Alternative  Dispute  Resolution 


Problem/Dispute : 


Backlog  of  civil  litigation  in  Superior  Court  and 
underutilization  of  ADR  techniques  by  the  Court  leads 
to  interest  among  judges,  litigants,  and  the  bar  in 
development  of  new  dispute  processing  options.  Formation 
of  Work  Group  to  study  and  recommend  potential  innovations 


Assistance  from  MMS: 


MMS  was  appointed  by  Governor  to  serve  as  member  of 
Work  Group  comprised  of  judges,  court  administrators, 
plantiff  and  defense  counsel  and  ADR  experts.  Attended 
meetings,  helped  prepare  final  report  on  a  variety 
of  ADR  programs  court  might  institute. 


Impact /Out come : 


MMS  was  asked  by  the  Chief  Administrative  Judge  of 

the  Superior  Court  to  prepare  a  plan  for  instituting 

a  mediation  demonstration  program  in  Suffolk  County 

in  the  year  ahead.    The  plan  was  approved  and  MMS 

has  been  asked  to  assemble  and  train  a  panel  of  mediators 

to  mediate  approximately  250  cases  in  FY  1988. 


Participant:      David  O'Connor 

Massachusetts  Mediation  Service 
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5TELLWAG0N  BANK  FISHING  GROUNDS 


Location:  Offshore  of  Gloucester,  MA 


Requested  By:      Director,  Division  of  Marine  Fisheries 

Executive  Office  of  Environmental  Affairs. 


Problem/Dispute:      Conflict  between  commercial  and  recreational  fishermen 

over  access  to  preferred  fishing  areas  due  to  diminishing 
fish  populations  and  use  of  incompatible  gear.  Causes 
regional  Fisheries  Management  Council  to  be  unable 
to  promulgate  and  enforce  fisheries  management  plans . 


Assistance  from  MMS:      Mediated  negotiations  produced  agreement  between  representatives 

of  gill  net  operators  and  recreational  boaters  covering 
operations  for  the  1986  fishing  season  and  specific 
measures  for  better  communication  and  notification 
of  areas  of  activity,  return  of  dislocated  gear  and 
marking  of  gear  in  place. 


Impact /Out come :      There  were  fewer  conflicts  between  fishermen  on  Stellwagon 

Bank  during  the  1986  season  and  consideration  was 
being  given  to  an  extension  of  the  agreement  for  subsequent 
years . 


Consultant  Mediator:      Jim  Arthur,  Senior  Associate 

New  England  Environmental  Mediation  Center 
Boston,  MA 
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NANTUCKET  ILARHOR  DOCKING  FACILITIES 


Location:      Nantucket,  MA 


Requested  By: 


Director,  MEPA  Unit 

Executive  Office  of  Environmental  Affairs 


Problem/Dispute : 


Construction  of  new  dock  facilities  in  Nantucket  Harbor 
by  Steamship  Authority  included  large  free  standing 
concrete  "dolphins"  (pilings)  which  concerned  citizens 
allege  interfere  with  smaller  boat  navigation  and 
damage  historic  views  and  atmosphere  in  violation 
of  state  and  federal  laws  and  permits .  Authority 
claims  no  harm  done  to  historic  character  of  harbor 
and  safety  and  convenience  of  passengers  is  greatly 
enhanced. 


Assistance  from  MMS 


Mediated  negotiations  among  attorneys  for  Authority 
and  concerned  citizens.    Explored  prospects  for  possible 
removal  of  some  dolphins  and  replacement  of  others 
with  traditional  wood-piling  dolphin  design. 


Outcome/Impact 


No  agreement  reached  through  negotiations.    MEPA  unit 
later  issued  decision  criticizing  environmental  impact 
of  Authority  actions .    Litigation  will  most  likely 
follow. 


Mediator:      David  O'Connor 

Massachusetts  Mediation  Service 
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IiAND  CONSERVATION  PARTNERSHIPS 


Location:  Statewide 


Requested  By:      Director,  Public  Space  Partnerships  Program 

Kennedy  School  of  Government,  Harvard  University 

Problem/Dispute:      Intensive  development  pressure  and  environmental  threats 

create  great  urgency  to  initiate  and  strengthen  land 
conservation  and  open  space  projects  wherever  possible. 
Public  agencies  and  private  groups  sometimes  work 
at  cross-purposes  or  fail  to  collaborate  when  together 
they  could  accomplish  critical  projects . 


Assistance  from  MMS: 


Helped  plan  and  facilitate  day-long  workshop  for  hO 
public  officials  and  private  leaders  of  land  conservation 
groups  using  case  study  format. 


Outcome/Impact : 


Agreement  by  participants  to  support  recommendations 
for  new  initiatives  and  improved  cooperation. 


Faciliator:      David  O'Connor 

Massachusetts  Mediation  Service 
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PREVENTION  OF  CHILD  ABUSE 


Location:  Statewide 


Requested  By:      Greater  Boston  Family  Services,  Inc. 

Problem/Dispute:      Special  Legislative  Commission  on  Prevention  of  Child 

Abuse  wanted  to  initiate  discussion  among  professionals 
in  the  health  care  field  on  how  to  anticipate  and 
stop  child  abuse  through  cooperation,  awareness  and 
advocacy  programs . 


Assistance  from  MMS:      Planned,  convened,  and  facilitated  day-long  workshop 

attended  by  more  than  60  leading  doctors,  nurses  and 
other  health  care  professionals.    Drafted  summary 
report  and  recommendations  for  legislative  commission. 


Out come/ Impact :      Agreement  among  participants  to  pursue  common  agenda 

for  action  on  child  abuse  prevention;  more  support 
for  and  better  understanding  of  the  goals  of  the  Special 
Legislative  Commission;  a- format  for  presentation 
of  recommendations  used  later  by  staff  as  a  model 
for  six  other  workshops  in  related  areas. 


Consultant:      Deborah  Jones,  M.Ed. 

Cambridge,  MA 
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MUNICIPAL  CAPITAL  NEEDS  CONSENSUS-BUILDING 


Location:      Lunenberg,  Sturbridge  and  Watertown,  MA 

Requested  By:      Municipal  Program  Director 

Executive  Office  of  Communities  and  Development 

Problem/Dispute:      Since  the  passage  of  Proposition  2^,  many  cities  and 

towns  have  been  forced  to  postpone  major  capital  planning 
and  expenditures  to  meet  current  operating  expenses. 
This  has  created  an  urgent  need  to  undertake  the  highest 
priority  projects  and  often  substantial  disagreement 
among  town  officials  as  to  the  priority  of  various 
needs . 


Assistance  from  MMS:      The  Executive  Office  of  Communities  and  Development 

decided  to  undertake  an  experimental  cons ens us -building 
program  on  capital  needs  in  the  towns  of  Lunenberg 
and  Sturbridge  and  the  city  of  Watertown  and  asked 
the  Mediation  Service  to  observe  and  evaluate  the 
effectiveness  of  the  process  and  the  prospects  for 
its  future  use  in  other  cities  and  towns. 


Impact /Out c ome :  MMS  directed  the  work  of  graduate  researchers  from 

Tufts  University  who  prepared  a  report  on  the  results 
and  usefulness  of  the  process  in  each  municipality. 
They  found  that  successful  application  depended  heavily 
on  the  willingness  of  key  town  committees  to  participate, 
knowledge  of  the  items  under  consideration  and  the 
willingness  of  townspeople  to  fund  the  recommended 
expenditures . 


Researchers :  Mary  Cronin  and  Peter  Holland 

Department  of  Urban  and  Environmental  Policy 
Tufts  University 
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SELECTED 
CASES  &  PROJECTS: 

IN  PROCESS 
AS  OF  JUNE  1987 


Suffolk  County  Jail  Relocation 
Evaluating  Human  Services  Providers 
Chelmsford  Mobile  Home  Park  Conversion 
Cleanup  of  Contaminated  Water  Supply  in  Burlingt 
Strengthening  Town  Government  in  Westborough 


-21- 


SUFFOLK  COUNTY  JAIL  RELOCATION 


Location:      Boston,  MA 


Requested  By: 
Problem/Dispute : 


Associate  Justice,  Supreme  Judicial  Court 


Plans  to  relocate  outdated,  h35  bed  jail  facility 
from  Charles  Street  to  Nashua  Street  in  Boston  require 
constant  communication  and  cooperation  between  Sheriff's 
Department  (operator  of  the  jail),  State  Division 
of  Capital  Planning  and  Operations  (builder  of  new 
facility)  and  design  consultants  to  the  attorneys 
representing  the  plaintiff  inmates.    Great  potential 
for  delays  due  to  misunderstandings . 


Assistance  from  MMS:      Associate  Justice  overseeing  the  litigation  that  required 

the  relocation  of  the  Jail  appointed  MMS  to  monitor 
the  progress  of  the  parties  and  to  intervene  as  mediator 
if  necessary  to  keep  project  on  schedule. 


Current  Status:      Project  on  schedule.    Relations  among  parties  excellent. 

No  need  to  intervene  as  mediator.    Monitor  keeping 

close  tabs  on  process.    Groundbreaking  for  construction 

will  occur  in  early  September,  1987. 


Monitor:      Chris  Dame,  President 

Chris  Dame  &  Associates 
Boston,  MA 
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EVALUATING  HUMAN  SERVICE  PROVIDERS 


Location: 


Statewide 


Requested  By: 


Assistant  Secretary  for  Management,  Executive  Office 
of  Human  Services 


Problem/Dispute : 


Private  human  service  agencies  contract  to  provide 
over  $700  million  of  programs  and  care  to  needy 
populations  on  behalf  of  the  state  each  year.  The 
departments  within  this  secretariat  that  contract 
for  services  have  lacked  an  effective  method  for 
evaluating  the  cost-effectiveness  of  the  provider 
agency  efforts.    This  leads  to  annual  disputes  with 
the  legislature  over  human  service  appropriations. 


Assistance  from  MMS: 


Facilitating  discussion  and  debate  at  monthly  meetings 
of  a  committee  comprised  of  representatives  of  contracting 
agencies,  the  secretariat,  and  the  provider  groups. 


Current  Status 


Committee  has  agreed  to  concentrate  on  development 
of  protocols  and  procedures  applicable  to  all  agencies 
and  providers  that  evaluate  the  timelines  of  service 
delivery,  appropriateness  of  care,  speed  of  improvement 
or  degree  of  stabilization  and  recidivism.  Policy 
must  be  broad  enough  to  apply  to  all  agencies  and 
programs  yet  specific  enough  to  insure  accountability. 


Consultant  Facilitator: 


Michael  Keating,  Esq. 
Tillinghast,  Collins  &  Graham 
Providence,  RI 
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CHEIMSFORD  MOBILE  HOME  PARK  CONVERSION 


Location:      Chelmsford,  MA 


Requested  By: 


Deputy  Attorney  General,  Department  of  the  Attorney 
General 


Problem/Dispute : 


Mobile  home  housing  parks  fill  a  critical  niche  in 

the  spectrum  of  housing  options  in  this  state  and 

in  this  case  the    owners  of  a  250  family  park  is  attempting 

to  evict  tenants  to  enable  sale  of  the  park  land  for 

other  purposes.    The  tenants  hope  to  form  a  cooperative 

association  and  raise  the  funds  needed  to  buy  the 

park.    Asking  price:    $10.7  million  for  h3  acres. 


Assistance  from  MMS: 


Relations  between  the  tenants  and  the  owners  are  very 
poor  and  the  Department  of  the  Attorney  General  asked 
if  MMS  would  mediate  the  negotiations  between  them 
on  a  possible  buyout  by  the  tenants. 


Current  Status : 


Numerous  caucuses  with  each  side  and  a  limited  number 
of  joint  meetings  had  been  held;  independent  appraisals 
were  underway  as  of  July  1,  1987. 


Consultant  Mediators 


Donald  Paulson,  Senior  Partner 

Thomas  Bean,  Associate 

Brown,  Rudnick,  Freed  &  Gesmer 
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CLEANUP  OF  CONTAMINATED  WATER  SUPPLY  IN  BURLINGTON 


Location:      Burlington,  MA 


Requested  By: 


General  Counsel,  Department  of  Environmental  Quality 
Engineering 


Problem/Dispute : 


Disposal  of  hazardous  chemicals  into  sewer  system 
over  many  years  by  companies  in  industrial  park  is 
alleged  to  have  corroded  pipes  and  contaminated  supply 
of  water  to  town  wells.    State  and  town  seek  participation 
by  potentially  liable  companies  in  planning,  executing 
and  paying  for  multi-million  dollar  cleanup  effort. 


Assistance  from  MMS: 


Asked  by  Department  to  meet  with  companies  and  assist 
them  in  formation  of  unified  negotiating  committee, 
then  mediate  negotiations  between  committee,  Department 
and  Town  over  responsibility  for  cleanup. 


Current  Status : 


Letter  of  notice  from  Department  will  soon  be  followed 
by  letter  of  inquiry  from  MMS.    Letters  will  be  followed 
by  individual  meetings  with  companies . 


Consultant  Mediators 


William  Humm,  Director 

John  Dorr,  Senior  Associate 

New  England  Environmental  Mediation  Center 
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STRENGTHS  TNG  TOWN  GOVERNMENT  TN  WESTBOROUGH 


Location:      West borough,  MA 


Requested  By: 
Problem/Dispute : 


State  Senator,  First  Worcester  and  Middlesex  District 


Citizens  dissatisfied  with  the  performance  of  their 
Board  of  Selectmen  in  general  and  of  one  Selectman 
in  particular  won  approval  at  town  meeting  for  a  new 
state  law  to  amend  the  Town's  Charter  to  allow  for 
the  recall  of  Selectmen.    This  "home  rule"  petition 
was  reluctantly  supported  by  the  district's  Senator 
and  passed  by  the  Legislature.    The  citizens  announced 
plans  to  collect  signatures  to  recall  one  Selectman 
as  soon  as  possible. 


Assistance  from  MMS: 


The  Senator  has  asked  citizen  group  to  attempt  to 
resolve  differences  with  Selectmen  through  negotiations 
mediated  by  MMS  instead  of  through  recall  process . 


Current  Status : 


Both  sides  have  agreed  to  meet  with  mediators  from 
MMS. 


Consultant  Mediators 


Donald  Hawkes 

Joint  Labor-Management  Committee 
Commonwealth  of  Massachusetts 
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APPENDIX 


DISPUTE  RESOLUTION  IN  THE  PUBLIC  SECTOR  1/ 


ROOTS  IN  LABOR  RELATIONS 

The  history  of  collective  bargaining  between  labor  unions  and  management 
in  the  United  States  has  an  important  influence  on  the  mediation  of  non-labor, 
public  policy  disputes.     The  mediation  of  labor  disputes  first  became  institu- 
tionalized by  the  creation  of  the  federal  War •Labor  Board  during  the  Second 
World  War.    Fear  of  the  impact  of  strikes  and  labor  unrest  on  the  nation's 
war  effort  led  to  formal  intervention  in  these  disputes  by  the  government 
through  both  mediation  and  arbitration.    The  success  of  this  initiative  led 
to  its  continuation  after  the  war  and  to  the  development  of  the  National 
Labor  Relations  Act,  the  Federal  Mediation  and  Conciliation  Service  and  similar 
institutions  at  the  state  level. 

The  fundamental  premise  of  these  undertakings  was  that,  in  the  area  of  labor 
relations,  resolution  of  differences  devised  by  the  contending  parties  would 
have  the  greatest  chance  of  lasting  success.     The  government  would  intervene, 
but  only  to  offer  or  require  a  settlement  process,  not  to  determine  the  best 
outcome.    Whatever  disaffection  there  might  be  with  outcomes  on  occasion, 
all  agreed  that  prolonged  strikes  were  harmful  to  the  immediate  parties  and 
the  public -at -large.    Effective  collective  bargaining  and  mediation  were 
judged  to  be  the  best  way  to  avoid  strikes  and  achieve  harmonius  labor  relations . 


COMMUNITY  &  RACE  RELATIONS 

During  the  1960's  and  early  1970 's,  when  the  United  States  was  beset  with 
significant  civil  unrest,  persons  familiar  with  the  effectiveness  of  mediation 
in  labor  disputes  proposed  this  method  be  applied,  experimentally,  in  the 
area  of  community  and  race  relations.     The  government,  through  the  federal 
Community  Relations  Service  of  the  Department  of  Justice,  along  with  state-level 
counterparts,  private  institutions  such  as  the  American  Arbitration  Association 
and  various  research  institutes  conducted  such  experiments  with  varying  degrees 
of  success . 


RISE  OF  COMMUNITY  MEDIATION  PROGRAMS 

This  trend  eventually  gave  rise  to  the  development  of  so-called  "community 
mediation  programs"  across  the  United  States,  most  attached  or  closely-related 
to  the  courts  and  concerned  primarily  with  the  settlement  of  disputes  between 
individuals  (so-called  small  claims,  consumer  complaints,  nuisance  complaints, 
landlord-tenant  disputes,  and  the  like).    Continuing  frustrations  felt  by 
some  with  the  court  system  has  led  to  a  mushrooming  of  these  centers  across 
the  United  States .    Massachusetts  alone  currently  has  almost  thirty  such 
programs  that  use  the  services  of  over  800  volunteer  mediators  to  settle 
thousands  of  disputes  annually. 

1/    Revised  from  the  Mediation  Service's  first  Annual  Report,  July  1986. 
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ENVIRONMENTAL  MEDIATION 


Experimentation  in  the  application  of  formal  mediation  processes  moved  in 
the  direction  of  environmental  disputes  early  in  the  1970 's  following  passage 
of  the  Clean  Air  and  Clean  Water  Acts  by  Congress  and  the  advent  of  controversial 
law  suits  brought  by  citizens,  interest  groups,  and  government  agencies  to 
enforce  provisions  of  those  laws.    These  federal  laws  and  their  state- level 
equivalents  created  regulatory  agencies  and  elaborate  permitting  processes 
to  deal  with  the  complexity  of  the  issues  involved.    Most  of  these  processes 
provided  for  hearings  and  quasi- judicial  decisions  by  the  agencies.  The 
adversary  tone  of  these  proceedings,  on  occasion,  was  replaced  by  negotiations 
directed  by  an  outside  mediator. 

By  mid-198^,  one  researcher  reports  mediators  had  been  involved  in  over  160 
environmental  disputes  and  that  more  than  15%  of  these  were  settled  successfully.* 
Among  these  cases  there  is  striking  diversity.    They  include  both  site-specific 
and  policy- level  issues  concerning  land  use,  resource  management,  public 
lands,  water  resources,  energy,  air  quality  and  toxics.    More  recently,  mediation 
has  been  used  to  address  other  kinds  of  public  disputes  in  areas  such  as 
housing  and  rent  control,  health  care,  allocation  of  federal  grants  to  states 
and  cities,  institutional  expansion,  prison  management,  and  social  service 
policy-making. 

RECENT  DEVELOPMENTS 

While  initially  motivated  by  a  desire  to  reduce  lengthy  delays  and  the  cost 
of  administrative  proceedings,  the  mediation  process  has  gradually  become 
valued  equally  for  the  ability  to  deliver  solutions  to  complex  problems  that 
are  ingenious  and  durable.     In  a  sense,  the  principle  adopted  by  the  government 
toward  labor  relations,  that  the  best  solution  is  one  devised  by  the  affected 
and  knowledgeable  parties,  has  proven  applicable  to  other  disputes  of  public 
concern. 

Nevertheless,  the  unique  features  and  small  number  of  these  experiments  must 
be  kept  in  mind.     Even  160  cases  of  mediation  is  miniscule  when  viewed  in 
terms  of  the  number  of  environmental  disputes  which  have  arisen  and  been 
resolved  or  otherwise  disposed  of  during  the  past  fifteen  years  across  the 
United  States.    Moreover,  activities  which  resemble  mediation  are  common 
in  public  affairs.    Those  engaged  with  issues  of  public  concern  often  identify 
priorities  for  change  and  create  the  conditions  necessary  for  a  negotiated 
agreement  with  others  to  accomplish  that  change.    This  is  why  so  many  rightfully 
say  they  negotiate  all  the  time  and  why  a  smaller  but  significant  number 
view  their  work  as  mediation  even  if  it  is  not  so-named.  Problem-solving 
and  negotiation  are  as  common  in  the  area  of  public  disputes  as  in  any  other 
area  of  human  affairs . 

THE  FUTURE 

The  challenge  now  is  to  find  ways  to  encourage  and  institutionalize  the  mediation 
of  public  sector  disputes.    There  is  no  reason  why  the  practice  should  not 


*  Bingham,  Gail;  Resolving  Environmental  Disputes:  A  Decade  of  Experience; 
p.  3  -  T,  published  by  the  Conservation  Foundation,  Washington,  D.C.,  1985. 
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someday  achieve  the  same  level  of  public  acceptance  and  government  support 
as  labor  mediation  has  come  to  enjoy.     A  solid  track,  record  which  demonstrates 
the  special  advantages  and  unique  benefits  of  mediation  in  public  disputes, 
fostered  by  the  work  of  agencies  such  as  the  Mediation  Service,  will  create 
the  foundation  of  acceptance  and  support  the  process  so  richly  deserves. 
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. 

His  Excellency  Michael  S.  Dukakis 

Governor  of  the  Commonwealth  of  Massachusetts 

State  House 

Boston,   Massachusetts  02133 


Dear  Governor  Dukakis: 

I  am  pleased  to  provide  you  with  the  Annual  Report  of  the 
Massachusetts  Mediation  Service  for  the  Fiscal  Year  1988. 
It  documents  impressive  progress  in  our  efforts  to  improve 
public  sector  dispute  resolution  in  the  Commonwealth. 

Fifteen  major  policy  issues  were  resolved  or  advanced 
significantly  as  a  result  of  the  Service's  efforts.  These 
involved  such  issues  as  siting  residences  for  persons  with 
mental  illness,  development  of  affordable  housing,   clean  up 
of  contaminated  water  supplies  and  regional  waste  disposal 
operations . 

In  addition,   the  Service  embarked  on  a  major  new  initiative 
in  partnership  with  the  Superior  Court  to  establish  a 
Mediation  Program  for  civil  litigation.     After  more  than  300 
referrals  and  almost  100  scheduled  mediation  sessions,  this 
pilot  program  promises  to  decrease  delay  and  increase  public 
satisfaction  with  the  Commonwealth's  administration  of 
justice. 

Your  continued  support  for  this  innovative  program  has  been 
critically  important  to  its  success.  I  believe  you  will  be 
as  pleased  as  I  am  with  the  results  reported  here. 


Frank  T.  Keefe 
Secretary 


FRANK  T  KEEFE 
SECRETARY 
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The  Massachusetts  Mediation  Service  is  an  agency  of  state 
government  located  in  the  Executive  Office  for  Administration 
and  Finance.     It  is  funded  through  legislative  appropriations 
and  grants  from  foundations  and  corporations ,  such  as  the  Boston 
Foundation  and  the  New  England  Telephone  Company.     The  work  of 
the  Service  is  made  possible  in  part  by  continuing  support  from 
the  National  Institute  for  Dispute  Resolution.     The  support  of 
these  organizations  is  gratefully  acknowledged  and  sincerely 
appreciated.     Opinions  expressed  in  this  report  do  not 
necessarily  reflect  the  views  of  these  organizations  and  no 
endorsement  by  them  should  be  inferred. 
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A  MESSAGE  FROM  THE  CHAIRMAN 


To  the  Reader: 


With  three  full  years  of  operation  now  complete,  the 
Massachusetts  Mediation  Service  continues  to  make  important 
contributions  to  public  policy-making  and  dispute  resolution. 
On  behalf  of  the  Board  of  Advisors,   I  wish  to  thank 
Governor  Michael  Dukakis  and  Secretary  Frank  Keefe  for  their 
continuing  support  and  encouragement  for  this  effort.  Their 
commitment  has  been  essential  to  its  success. 

This  Annual  Report  documents  the  resolution  of  significant 
public  disputes,  as  well  as  progress  in  establishing  new 
dispute  resolution  systems  in  the  public  sector.     It  also 
reports  on  the  success  of  a  new  partnership  between  the 
Mediation  Service  and  the  Superior  Court  which  promises  to 
expand  the  Court's  use  of  mediation  techniques  dramatically. 

The  work  of  the  Service  can  be  measured  by  the  resources  it 
saves  and  the  policies  it  improves.     Further  measures  are  the 
trust  in  governmental  institutions  and  respect  for 
individuals  it  fosters.     Over  the  long  haul,  these  goals  will 
be  achieved  best  by  an  institution  whose  mandate  is  clear, 
whose  resources  are  adequate,   and  whose  continued  existence 
is  assured. 

The  Mediation  Service  has  made  a  significant  start  toward 
achieving  these  goals.     Though  progress  has  not  been 
glamorous,   it  has  been  real.     The  Service  has  also  worked  to 
strengthen  and  support  other  institutions,   such  as  the  courts 
and  executive  agencies,   for  lasting  improvement  will  require 
the  transformation  of  existing  institutions  as  much  as  the 
creation  of  new  ones. 

The  year  ahead  will  engage  us  further  in  the  development  of 
systems,  procedures  and  organizations  responsible  for  public 
sector  dispute  resolution.     We  look  ahead  with  optimism  to 
the  challenges  it  will  bring. 


Eric  E.  Van  Loon,  Esq. 

Chair, 

Board  of  Advisors 


Boston,  MA  ■ 
September,  1988 
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public  policy  issues  concerning  the  service  on  a  regular  basis. 


SUMMARY  OF  ACTIVITIES 


Introduction 

The  Massachusetts  Mediation  Service  was  established  by 
Administration  and  Finance  Secretary  Frank  Keefe  in  January, 
1985  to  improve  the  resolution  of  major  public  policy  disputes. 
The  National  Institute  for  Dispute  Resolution  of  Washington  D.C. 
provided  critical  matching  funds  during  this  start-up  period  and 
it  continues  to  supplement  state  appropriations  for  the  Service. 
(See  Appendix  A  for  excerpts  of  an  evaluation  of  the  Institute's 
program  of  support  for  such  state  offices.) 

This  report  documents  the  activities  and  accomplishments  of  the 
Service  during  Fiscal  Year  1988   (July  1987  -  June  1988) .  The 
report  describes  work  on  major  cases  and  projects,  the 
improvement  of  dispute  resolution  systems,   a  new  mediation 
program  in  the  Superior  Court  and  the  educational  and  outreach 
efforts  of  the  staff.     Financial  reports  begin  on  page  10. 


Casework 

The  Mediation  Service  conducted  35  investigations  and  extensive 
work  on  15  major  cases  and  projects  in  the  course  of  the  year. 
Four  examples  of  major  cases  mediated  this  year  illustrate  the 
diversity  and  impact  of  the  Service's  work. 

*  A  long-standing  dispute  over  what  the  state  should  do 
to  inform  neighbors  when  a  residential  program  for 
persons  with  mental  illness  will  be  located  in  their 
neighborhood  was  resolved  through  the  negotiated 
development  of  a  new  state  policy.     The  policy  will 
affect  more  than  500  proposed  sitings  in  the  near 
future   (see  p.   20) ; 

*  A  bitter  dispute  over  the  decision-making  procedures 
used  by  a  town's  Board  of  Selectmen  was  resolved 
through  mediated  negotiations  between  citizen  groups. 
An  effort  to  recall  one  of  the  Selectmen  did  not 
proceed  and  the  Board  initiated  an  official  review  of 
the  Town's  Charter   (see  p.  27); 

*  Six  towns  joined  in  a  regional  refuse  district  seemed 
to  have  irreconcilable  differences  over  the  strategy 
that  should  be  used  to  dispose  of  their  solid  waste. 
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Mediated  negotiations  conducted  by  the  Service 
successfully  avoided  withdrawal  by  one  town  and 
initiated  a  review  of  the  District's  entire  policy- 
making process   (see  p.   15) . 

*  Intervention  by  the  Service  started  negotiations 
between  a  group  of  ten  corporations,   the  state  and  a 
town  over  completion  of  a  multi-million  dollar  clean 
up  of  the  town's  water  supply,   allegedly  contaminated 
by  the  companies'   careless  disposal  of  hazardous 
wastes   (see  p.  14). 

These  and  the  rest  of  the  15  major  cases  and  projects  are 
described  in  summary  fashion  beginning  on  page  13.  They 
involved  a  variety  of  public  policy  concerns  including 
environmental  protection,  delivery  of  human  services,  affordable 
housing  supply,   corrections,   local  government  administration  and 
education  about  alternative  dispute  resolution. 

The  benefits  of  the  work  of  the  Mediation  Service  on  these  major 
cases  and  projects  can  be  measured  in  a  variety  of  ways. 

*  Most  significantly,  all  of  the  issues  at  stake 
reguired  creative  thinking,  balancing  of  interests  and 
increased  cooperation  for  optimal  resolution.  Without 
mediation,  they  might  have  been  resolved  in  an 
atmosphere  of  distrust,  with  limited  options  and 
perhaps  even  basic  misunderstandings.     The  results 
might  well  have  been  less  fair,   less  efficient,  less 
effective,  or  less  stable. 

*  Many  of  the  cases  would  have  ended  up  as  an  additional 
burden  on  the  court  system,   consuming  significant 
legal  resources  and  expense. 

*  Some  would  have  simply  stagnated,  unresolved  and 
apparently  unresolvable,  while  those  who  depended  on  a 
resolution  became  further  disillusioned  with  the 
policy-making  process  and  government  generally. 

Finally,   it  is  encouraging  to  note  that  cases  and  projects  were 
referred  to  the  Service  from  an  impressive  variety  of  sources. 
These  include  the  Executive  Offices  of  Environmental  Affairs, 
Human  Services,   and  Communities  and  Development;  the 
Legislature;  the  Trial  Court;  the  Department  of  the  Attorney 
General;  the  State's  Architectural  Access  Board  and  private 
organizations . 
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NEW  SUFFOIjK  COUNTY  JAIL 


Architect's  model  of  a  new  jail  overlooking  the  Charles  River 
that  will  be  completed  in  early  1990  to  hold  inmates  now 
detained  in  aged  Charles  Street  facility   (see  p.   26) . 

Photograph  by  Edward  Jacohy, 
Courtesy  of  The  Stubbins  Associates 
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Systems  Development 


In  addition  to  continued  success  with  casework,   the  Service 
expanded  its  involvement  in  the  design  and  improvement  of  public 
sector  systems  for  dispute  resolution.     The  most  notable  of 
these  is  the  Superior  Court  Mediation  Program  which  warrants  an 
extended  discussion  below.     However,  progress  was  made  in  other 
areas  as  well. 

The  Housing  Appeals  Committee  at  the  Executive  Office  of 
Communities  and  Development  serves  as  the  adjudicator  for 
disputes  between  developers  of  affordable  housing  projects  and 
local  governments  when  such  projects  are  in  conflict  with  zoning 
reguirements .     While  the  Housing  Appeals  Committee  has  the 
authority  to  override  local  zoning  and  allow,   for  example, 
greater  density  of  units  per  acre  or  increased  waste  generation 
and  treatment  in  order  to  facilitate  affordable  housing 
production,  the  Committee  prefers  to  see  towns  and  developers 
reach  negotiated  settlements  of  their  differences.     At  the 
Committee's  reguest,   the  Service  now  sends  a  mediator  to  all 
pre-hearing  conferences  of  counsel  to  offer  mediation  assistance 
to  the  parties. 

The  Service  also  began  to  investigate  how  procedures  now  used  to 
handle  construction  contract  claims  and  tort  claims  involving 
state  agencies  can  be  improved.     The  design  and  improvement  of 
these  and  similar  mechanisms  is  a  promising  area  of  activity  for 
the  Service  and  should  increase  in  the  years  ahead. 


Superior  Court  Mediation  Program 

In  the  spring  of  1987,   Chief  Administrative  Justice  of  the  Trial 
Court  Arthur  M.  Mason  asked  the  Service  for  assistance  in 
developing  a  mediation  program  for  the  Suffolk  County  Superior 
Court.     The  Mediation  Service  agreed  with  the  Court's  assessment 
that  professional  mediation  would  be  beneficial  for  much  complex 
civil  litigation,  and  proposed  a  two-year  voluntary  program 
which  would  allow  cases  to  be  mediated  by  a  professional 
mediator  paid  by  the  disputing  parties. 

Program  results  for  FY88  are  shown  in  the  Figure  on  page  5. 
Over  3  00  cases  were  referred  to  the  Program  between  November 
1987  and  June  1988.     Thirty-five  percent  of  those  cases  were 
either  inactive  or  inappropriate  for  the  Program.     Of  the 
remaining  201,   92  had  accepted  mediation  as  of  July  1.  Of 
these,   44  had  settled  (or  were  in  the  process  of  settling) , 
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SUPERIOR  COURT  MEDIATION  PROGRAM: 
Cases  Referred  from  November  1987  through  June  1988 


309  Cases 
Referred 
to  Mediation 
Program 


309 


1 08  Cases 

Inactive 

or 

Inappropriate* 


201  Cases 

Offered 

Mediation 


Of  201  Cases 
Offered 
Mediation... 


<9o 


201 


39  Cases 
Rejected  Offer 
and  Settled 


57  Cases 
Rejected  Offer 
and  Chose 
Trial 


13  Decision 
Pending 


92  Cases 
Accepted 
Mediation 
Offer 


'Inappropriate  =  legal  issue  requiring  judicial  action,  etc. 


Of  92  Cases 
Accepting 
Mediation... 


92 


13  Cases 
No  Agreement 


35  Cases 
Scheduled 


44  Cases 
Settled  or  in 
Process  of 
Settling 
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and  35  had  mediation  sessions  scheduled.     Notably,   only  13 
cases  accepting  mediation  had  completed  the  process  without 
an  agreement. 

The  results  so  far  establish  a  strong  foundation  and  potential 
for  future  growth.     Acceptance  and  success  rates  are  higher  than 
anticipated.     Many  of  the  parties  who  rejected  mediation  did  so 
because  their  cases  had  already  settled.     Even  parties  who 
complete  sessions  without  reaching  settlement  are  pleased  with 
the  process,   feeling  that  the  cases  are  subsequently  better 
prepared  for  trial.     In  the  future,  this  and  similar  programs 
hold  great  potential  to  decrease  backlog  and  delay  and,  more 
importantly,  to  increase  the  public's  satisfaction  with  the 
administration  of  justice  in  the  Commonwealth.      (See  Appendix  B 
for  a  more  detailed  description  of  the  Superior  Court  Mediation 
Program. ) 


Outreach 

During  the  year  the  Director  made  a  number  of  presentations  at 
conferences  and  symposia  on  the  Service's  work,  the  practice  of 
dispute  resolution  in  the  public  sector,  and  government's  role 
in  the  improvement  of  dispute  resolution  procedures.  These 
included: 


Event 


Audience 


Special  Legislative  Briefing 


Legislators  and  staff 


Conf.  on  Developments  in  ADR 


Trial  judges  and  lawyers 


Law  Day,  N.E.  School  of  Law 


Alumnae  lawyers  and  students 


Utility  Contractors  Meeting 


Contractors  and  consultants 


Conservation  Foundation  Conf. 


Environmentalists,  corporate 
and  government  officials 


North  Carolina  ADR  Conf. 


Mediators,   local  officials 
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BRIEFING  LEGISLATORS  ON  MEDIATION 


Legislators  and  staff  consider  how  mediation  process  and 
programs  serve  constituents  and  address  public  issues  during 
special  State  House  Briefing   (see  p.   28) . 


Above :     Kathy  Grant  of  the  Department  of  the  Attorney  General 
describes  the  work  of  community  mediation  programs. 

Below;     David  O'Connor  of  the  Mediation  Service  conducts 

simulated  mediation  session  with  Rep.  Barbara  Hildt  and 
Sen.  John  Houston. 

Photographs  courtesy  of  Michael  Ryan,   Trial  Court 
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MEDIATORS 


The  Mediation  Service  requires  the  help  of  a  pool  of  talented 
mediators  and  consultants.     They  provided  over  900  hours  of 
mediation  and  consulting  services  over  the  course  of  the  year. 
They  were  paid  in  total  more  than  $54,000  for  their  services, 
with  this  amount  divided  almost  evenly  between  the  Service  and 
the  disputing  parties. 

Those  called  upon  serve  this  year  are  listed  below. 


Name 

Affiliation 

Thomas  Bean 

Brown,  Rudnick,   Freed  &  Gesmer 

Chris  Dame 

RKG  Associates 

John  Dorr 

New  England  Environmental  Mediation 

Center 

Brad  Honoroff 

The  Mediation  Group 

Bill  Humm 

New  England  Environmental  Mediation 

Center 

Mike  Keating 

Tillinghast,   Collins  &  Graham 

David  Matz 

The  Mediation  Group 

Paddy  Moore 

Consultant  Mediator 

Edith  Netter 

Netter  &  Associates 

Don  Paulson 

Brown,  Rudnick,   Freed  &  Gesmer 

We  are  grateful  to  them  for  their  dedication  and  skill.  The 
Service  would  be  unable  to  function  without  them. 

We  are  particularly  grateful  to  the  Boston  Foundation  and  the 
New  England  Telephone  Company  for  the  funding  they  have  made 
available  to  the  Service.     This  funding  made  it  possible  for  us 
to  hire  consultant  mediators  to  work  on  the  Siting  of  Residences 
for  Persons  with  Disabilities  and  the  Settlement  of  Affordable 
Housing  Disputes,   resulting  in  two  major  success  stories  this 
year. 
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FACILITATING  PUBLIC  POLICY  DISCUSSIONS 

State  officials  and  environmentalists  discuss  how  to  create 
joint  open  space  preservation  initiatives  with  the  aid  of  new 
$500  million  legislative  bond  authorization.     David  O'Connor  o 
the  Mediation  Service  guides  the  discussion   (see  p.   19) . 

Photograph  courtesy  of  Renee  Robin,  Harvard  University 
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FINANCIAL  SUMMARY 


Fundraising 

Available  funds  originated  from  four  sources  in  FY88:  the 
Commonwealth,  the  National  Institute  for  Dispute  Resolution, 
the  Boston  Foundation  and  the  New  England  Telephone  Company. 

This  year,   the  Commonwealth  appropriated  $114,000   (81%)   and  the 
National  Institute  contributed  $15,000   (11%).     The  New  England 
Telephone  Company  awarded  the  Service  a  $5,000  general  support 
grant.     A  previous  grant  from  The  Boston  Foundation  for  work  in 
the  Boston  area  over  housing,  health  care,   and  open  space 
preservation  issues  provided  $10,000. 


Expenditures 

Table  1   (page  11)  presents  expenditures  made  during  FY88  in 
total  and  by  income  source.     Staff  salaries  accounted  for  a 
major  portion  (58%)   of  total  expenditures.     Consultant  mediators 
accounted  for  approximately  22%  of  the  total.     Rental  of  office 
space,  copying,   supplies  and  secretarial  services  represented 
about  18%.     These  totals  do  not  include  approximately  $27,825  in 
mediation  time  paid  directly  to  consultant  mediators  by  the 
parties. 


Balance  Sheet 

The  balance  sheet  presented  in  Table  2   (page  12)   summarizes  the 
financial  condition  for  the  mediation  service  at  the  end  of  1988 
and  indicates  the  funds  available  at  the  start  of  FY89. 

Total  income  for  the  year  was  $140,339.     Expenditures  totaled 
$124,864.     The  bulk  of  these  expenditures  were  from  the 
Commonwealth  account,   leaving  the  reserve  of  almost  $27,000 
concentrated  in  the  two  trust-funded  accounts. 

The  total  of  funds  available  at  the  start  of  FY89  was  $160,711. 
This  includes  a  legislative  appropriation  of  approximately 
$121,000.     Funds  payable  during  FY89  have  been  committed  by  two 
other  sources:   $7,500  from  the  National  Institute  for  Dispute 
Resolution  as  the  final  installment  on  its  most  recent  grant  and 
$5,000  yet  due  from  the  Boston  Foundation  on  its  grant. 


-10- 


TABLE  1 

FISCAL  YEAR  1988  EXPENDITURES 
(By  Income  Source) 


OPERATING  EXPENSES 

MASS1 

NIDR2 

OTHER 

TOTAL 

Staff  Salaries  &  Benefits 

72 ,338 

— 

— 

72  ,  338 

Consultants  &  Mediators 

17 , 807 

9,  429 

27,236 

Travel 

o  y  u 

J  J 

y  z  j 

rrinting  «  supplies 

T  1  0 

1     1  CiA. 

J.  ,  -J  U  D 

Secretarial  Services 

6,936 

6,936 

Rent 

13,775 

13,775 

Meeting  Expenses 

502 

500 

1,  002 

Books  &  Publications 

356 

112 

468 

Professional  Devel. 

485 

175 

660 

Miscellaneous 

20 

20 

TOTAL 

112,959 

1,  926 

9,979 

124 ,864 

Legislatively  appropriated  funds 

National  Institute  for  Dispute  Resolution  grant  funds 

Boston  Foundation  and  New  England  Telephone  Company  grant 
funds 
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TABLE  2 


FISCAL  YEAR  1988   BALANCE  SHEET 
(By  Income  Source) 

MASS  NIDR  OTHER  TOTAL 

Reserve  or  deficit   ()  11,085  361         12,500  23,919 

as  of  6/30/87 

Balance  carried  -  0  -  361         12,500  12,861 

forward  to  FY881 

Appropriation  &  other         114,339         15,000         11,000  140,339 
income  during  FY88 

Expenditures    ()  ( 112 , 959)        f 1.926)        (9,979)      (124 , 864) 

Reserve  or  deficit  ()             1 , 380         13,435         13,521  28,336 
as  of  6/30/88 

Balance  carried  -  0  -         13,435         13,521  26,956 
forward  to  FY891 

Appropriation  &  other         121,255  7,500  5,000  133,755 

income  receivable 
as  of  7/1/88 

Funds  available  as  of        121,255         20,935         18,521  160,711 
7/1/88 


1  Reserves  or  Deficits  are  not  carried  forward  by  MASS. 
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SELECTED  CASES   &   PROJECTS:  FY88 


Environmental  Protection  Page 

Cleaning  Up  a  Town's  Contaminated  Water  Supply     ...  14 

Maintaining  Unity  in  a  Regional  Refuse  District  ...  15 

Securing  Regional  Waste  Disposal  Capacity    16 


Public  Enjoyment  of  a  Cleaned  Up  Boston  Harbor     ...  17 

Managing  Public  Fear  of  Contaminated  Water  Supplies  .  18 

Public-Private  Ventures  to  Preserve  Open  Space     ...  19 
Human  Services 

Siting  Residences  for  People  with  Disabilities     ...  20 


Evaluating  Human  Service  Contractors    21 

Setting  Rates  for  Human  Service  Contracts    22 

Providing  Disabled  Access  to  Historic  Buildings  ...  23 
Housing  Supply 

Converting  a  Mobile  Home  Park  to  Tenant  Ownership  .    .  24 

Settlement  of  Affordable  Housing  Disputes    25 


Corrections 

Construction  of  a  New  Jail  for  Suffolk  County  ....  26 
Local  Government 

Strengthening  Town  Government  in  Westborough  ....  27 
Public  Information 

Briefing  Legislators  on  Mediation    28 
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CLEANING  UP  A  CONTAMINATED  TOWN  WATER  SUPPLY 


Location: 
Requested  By: 

Problem/Dispute : 

Assistance  from  MMS: 
Outcome/ Impact : 

Consultant  Mediators: 


Burlington,  MA 

General  Counsel,   Department  of 
Environmental  Quality  Engineering 

Industrial  park  companies  disposed  of 
hazardous  chemicals  into  town  sewer 
system  for  many  years.     Corroded  pipes 
allegedly  contaminated  town  well  water. 
State  and  town  sought  participation  by 
potentially  liable  companies  in  planning, 
funding  and  executing  multi-million 
dollar  cleanup  effort. 

Met  with  companies  and  helped  ten  of  them 
form  a  unified  negotiating  committee; 
arranged  for  professional  environmental 
mediators  to  assist  parties  in 
negotiations . 

Cleanup  negotiations  now  underway  between 
Committee,  Town  and  State.  Issues 
include  cleanup  strategy,   recovery  of 
public  funds  already  expended  and 
allocation  of  future  costs  among  settling 
and  non-settling  corporations.  Parties 
paying  mediators  directly  for  assistance. 

William  Humm,  Executive  Director 

John  Dorr,  Senior  Associate 

New  England  Environmental  Mediation 

Center 
Boston,  MA 
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MAINTAINING  UNITY  IN  A  REGIONAL  REFUSE  DISTRICT 


Location: 
Requested  By: 

Problem/Dispute : 

Assistance  from  MMS: 
Outcome/ Impact : 

Mediators : 


Martha's  Vineyard,  MA 

Division  of  Solid  Waste,   Department  of 
Environmental  Quality  Engineering 

Six  Vineyard  towns  formed  Regional  Refuse 
District  in  1983  to  develop  unified  waste 
disposal  strategy.     Edgartown  grew 
dissatisfied  with  progress  and  initiated 
process  to  withdraw  from  District  through 
town  meeting  vote. 

Mediated  negotiations  between  special 
subcommittee  of  District  and  Edgartown 
officials  on  a  framework  for  action  that 
would  satisfy  all  towns  and  maintain  a 
unified  District. 

Framework  for  action  agreed  upon  in  time 
to  avoid  second,   final  vote  by  Edgartown 
to  withdraw.  Agreement  reached  calls  for 
continued  development  of  transfer 
stations,  more  rapid  takeover  by  District 
of  existing  landfills  and  review  of 
voting  weights  on  Executive  Committee. 

David  O'Connor 

Massachusetts  Mediation  Service 
with 

Ewing  Flu,  Oak  Bluffs,  MA 
and 

Nancy  Grant,  Edgartown,  MA 
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SECURING  REGIONAL  WASTE  DISPOSAL  CAPACITY 


Location 
Requested  By: 

Problem/Dispute : 


Assistance  from  MMS 


Current  Status 


Special  Negotiator: 


Peabody,  MA 

Secretary,   Executive  Office  for 
Administration  and  Finance 

Commonwealth  environmental  agencies  made 
commitment  to  provide  long-term  waste 
disposal  capacity  for  residue  generated 
by  resource  recovery  facility  in  Andover, 
MA.     City  of  Peabody  landfill  provides 
capacity  on  an  interim  basis  and  could  do 
so  permanently  if  agreement  can  be 
reached  between  Commonwealth,  City  and 
owners  of  recovery  facility  which 
resolves  numerous  outstanding  financial, 
legal  and  operational  issues.  Secretary 
seeks  to  expedite  resolution. 

Secretary  requested  that  MMS  analyze 
issues  and  recommend  a  strategy  for 
negotiated  settlement.  Recommendations 
were  accepted  and  MMS  was  assigned  to 
monitor  progress  of  negotiations  and 
intervene  as  needed  to  expedite 
resolution. 

Appointment  of  special  Commonwealth 
negotiator  will  be  made  shortly  and 
negotiations  will  commence  thereafter, 
monitored  by  MMS. 

Stephen  Leonard,  Esq. 
Mintz,   Levin,  Cohn,  Ferris, 

Glovsky  &  Popeo 
Boston,  MA 
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PUBLIC  ENJOYMENT  OF  CLEANED  UP  BOSTON  HARBOR 


Location : 
Requested  By: 

Problem/Dispute : 


Assistance  from  MMS: 

Outcome/Impact : 
Facilitator: 


Boston  Harbor  and  vicinity,  MA 

Assistant  Secretary,   Executive  Office  of 
Environmental  Affairs 

Despite  the  tremendous  effort  being  made 
to  clean  the  polluted  waters  of  Boston 
Harbor,  the  public  may  not  appreciate  and 
enjoy  the  resource  once  it  is  clean. 
20/20  Program  is  an  inter-agency  effort 
to  coordinate  and  initiate  projects  that 
will  help  visitors  enjoy  and  appreciate 
the  Harbor.     The  focus  is  on  improvements 
to  the  built  environment  and  natural 
habitat  of  the  Harbor  and  the  islands. 

Facilitated  meeting  of  Departmental 
representatives  to  initiate  20/20 
Program.     Consulted  with  Assistant 
Secretary  on  group  process,  goals  and 
agenda  before  and  after  meeting. 

Clarification  of  obstacles  to  agency 
coordination,  methods  for  addressing 
them,  and  issues  for  future 
consideration. 

David  O'Connor 

Massachusetts  Mediation  Service 
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MANAGING  PUBLIC  FEAR  OF  CONTAMINATED  WATER  SUPPLIES 


Location: 
Requested  By: 

Problem/Dispute : 


Assistance  from  MMS: 

Outcome/ Impact : 
Facilitator: 


Statewide 

Division  of  Water  Supply,   Department  of 
Environmental  Quality  Engineering 

Agency  about  to  expand  program  for 
testing  public  water  supplies  for 
Volatile  Organic  Compounds   (VOC's),  which 
are  known  carcinogens.     If  contamination 
is  found,   it  will  be  critical  to  quickly 
and  accurately  inform  public  of  potential 
health  risks  without  inducing  over- 
reactions  and  unnecessary  fear.  Agency 
seeks  assistance  in  formulating  a  policy 
on  communicating  risks  to  the  public. 

Facilitated  meeting  of  Departmental 
personnel  responsible  for  risk 
communication.     Offered  recommendations 
designed  to  galvanize  leadership  of  local 
elected  officials.  Encouraged 
development  of  supporting  documentation 
to  improve  public  understanding  of  actual 
health  risks. 

Development  of  framework  for  Departmental 
policy  and  procedures  on  risk 
communication . 

David  0 1  Connor 

Massachusetts  Mediation  Service 
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PUBLIC- PRIVATE  VENTURES  TO  PRESERVE  OPEN  SPACE 


Location: 
Requested  By: 

Problem/Dispute : 


Assistance  from  MMS: 

Outcome/Impact : 
Facilitator: 


Statewide 

Executive  Director,   Program  on  Public 
Space  Partnerships,   Harvard  University 

With  escalating  development  pressures, 
improved  collaboration  between  government 
and  non-profit  organizations  is  urgently 
needed  to  preserve  open  space.  Recent 
passage  of  $500  million  bond 
authorization  for  purchase  of  open  space 
by  state  dramatically  expands 
opportunities  for  collaboration.  Non- 
profit organizations  have  valuable 
experience  in  innovative  structuring  of 
land  purchases,  but  state  procedures 
can  inhibit  and  restrict  joint  ventures. 

Facilitated  discussion  among  key  policy- 
makers in  state  government  and  private 
non-profit  sector  on  how  to  increase 
collaboration  and  identify  promising 
targets  of  opportunity.  Helped 
organizing  committee  set  goals  and 
agenda . 

Participants  received  in-depth  analysis 
of  obstacles  to  collaboration  and  ways  to 
overcome  them.  Convergence  of  views  among 
those  present  on  best  ways  to  foster 
joint  ventures. 

David  O'Connor 

Massachusetts  Mediation  Service 
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SITING  RESIDENCES  FOR  PEOPLE  WITH  DISABILITIES 


Location: 
Requested  By: 

Problem/Dispute : 


Assistance  from  MMS: 
Outcome/ Impact : 


Additional  Funding: 
Consultant  Mediator: 


Statewide 

Senate  Chairman,  Joint  Committee  of  Human 
Services  and  Elder  Affairs 

Long-standing  disagreement  over  the  kind 
and  degree  of  advance  notice  neighbors 
should  receive  when  residential  programs 
for  persons  with  mental  illness  will  be 
sited  near  them.     Legislators  and 
minicipalities  pushing  legislation  to 
eliminate  zoning  exemptions.  Advocates 
believe  any  required  notice  stigmatizes 
residents  and  violates  constitutional 
protection  against  discrimination. 

Successfully  mediated  a  concensus- 
building  process  among  advocacy  groups, 
state  agencies,   legislators,  provider 
organizations  and  municipal  association 
on  new  state  siting  policy.  Organized 
negotiating  committee;  facilitated  joint 
and  separate  meeting;  drafted  new  policy 
and  prepared  final  report. 

More  than  500  proposed  sitings  over  the 
next  three  years  must  follow  information- 
sharing  procedures  set  forth  in  policy. 
Early  notice  must  be  given  to 
municipalities  when  a  program  will  be 
sited  in  their  jurisdiction.     After  site 
is  secured  but  before  occupancy,  a 
description  of  program  must  be  given  to 
abuttors.     Additional  provisions  address 
public  education  and  municipal 
cooperation. 

The  Boston  Foundation  and  New  England 
Telephone  Company 

Patricia  W.  Moore 
Boston,  MA 
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EVALUATING  HUMAN  SERVICE  CONTRACTORS 


Location: 
Requested  By: 

Problem/Dispute : 


Assistance  from  MMS: 


Statewide 

Assistant  Secretary 
Executive  Office  of 


for  Management, 
Human  Services  (EOHS) 


Private  human  service  organizations 
contract  with  the  state  to  provide  almost 
$800  million  worth  of  programs  and  care 
to  needy  populations  each  year. 
Departments  within  this  secretariat  lack 
effective  methods  for  evaluating  the 
cost-effectiveness  of  provider  contracts. 
This  leads  to  annual  disputes  with  the 
legislature  over  appropriations  for  human 
services . 

Convened  special  committee  representing 
contracting  agencies,  the  secretariat, 
and  the  provider  organizations. 
Facilitated  discussion  at  monthly 
meetings.  Drafted  summary  report  and 
recommendations . 


Outcome/ Impact:       EOHS  Office  for  Contract  Management 

incorporated  much  of  the  committee's  work 
in  its  contract  manual,  which  included 
directions  on  monitoring  and  evaluation 
of  all  programs. 

Consultant 
Facilitator:       Michael  Keating,  Esq. 

Tillinghast,  Collins  &  Graham 
Providence ,  R.I. 
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SETTING  RATES  FOR  HUMAN  SERVICE  CONTRACTS 


Location: 
Requested  By: 

Problem/Dispute : 


Assistance  from  MMS 


Outcome/ Impact : 


Facilitator: 


Statewide 

Assistant  Secretary  for  Purchase  of 
Services,  Executive  Office  for 
Administration  &  Finance 

Private  human  service  organizations 
contract  with  the  state  to  provide  almost 
$800  million  worth  of  programs  and  care 
to  needy  populations  each  year.  Services 
include  child  care,   substance  abuse 
rehabilitation,   and  mental  health 
counseling.     Legislature  and  providers 
want  reform  of  entire  system,  including 
methods  used  to  set  reimbursement  rates. 
Wide  variety  of  alternative  rate-setting 
methods  under  consideration  with  even 
wider  predictions  for  the  consequences  of 
adopting  any  method. 

Facilitated  day-long  meeting  of  key 
thinkers  and  analysts  from  inside  and 
outside  the  government  to  examine  rate- 
setting  methods.     Helped  staff  set  goals 
and  devise  agenda  for  the  day. 

In-depth  analysis  available  to  Assistant 
Secretary  on  likely  impacts  of  selecting 
different  rate-setting  methods. 
Achieved  convergence  of  widely  differing 
predictions  among  those  present. 

David  O'Connor 

Massachusetts  Mediation  Service 
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DISABLED  ACCESS  TO  HISTORIC  BUILDINGS 


Location 
Requested  By 
Problem/Dispute : 


Assistance  from  MMS 


Outcome/ Impact 


Facilitator: 


Newbury  Street  and  vicinity;   Boston,  MA 

Member,  MA  Architectural  Access  Board 

Overlapping  jurisdiction  and  apparently 
conflicting  policies  between  the  state's 
Access  Board  and  the  Back  Bay 
Architectural  Commission  (a  city  agency) 
creates  bureaucratic  gridlock  for 
developers  unable  to  satisfy  requirements 
of  both  agencies. 

Facilitated  a  series  of  meetings  between 
Board  members  and  staff  of  each  agency 
designed  to  clarify  policies  and  develop 
procedures  to  avoid  stalemates  for 
developers  seeking  permits.  Drafted 
final  report  and  recommendations. 

Recommendations  adopted  by  both  Boards; 
joint  Task  Force  created  to  develop 
detailed  analysis  of  access  problems  on 
Newbury  Street  and  to  publish  a  booklet 
with  solutions  acceptable  to  both 
agencies  as  a  guide  for  developers. 

David  O'Connor 

Massachusetts  Mediation  Service 
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CONVERTING  A  MOBILE  HOME   PARK  TO  TENANT  OWNERSHIP 


Location : 
Requested  By: 

Problem/Dispute : 


Assistance  from  MMS: 


Current  Status: 


Additional  Funding: 


Consultant  Mediators 


Chelmsford,  MA 

Deputy  Attorney  General,   Department  of 
the  Attorney  General 

Owners  of  a  4 3 -acre  mobile  home  park  used 
by  253  families  claimed  financial 
hardship  due  to  land  rental  rates  set  by 
local  rent  control  board.     They  attempted 
to  evict  tenants  to  sell  the  park  land 
for  other  purposes.     Tenants  asked 
Attorney  General  to  file  lawsuit  against 
owners  for  "retaliatory"  closing  of  park. 
Meanwhile,  tenants  hoped  to  form  a 
cooperative  association  which  would  buy 
the  park.     (Owner's  asking  price:  $10.7 
million.)     The  Attorney  General  asked  MMS 
to  mediate  negotiations  on  a  possible 
buyout  by  the  tenants. 

Mediation  team  encouraged  formation  of 
unified  tenant  group  for  negotiation 
purposes;  prompted  independent  appraisals 
of  park  value;  convened  and  directed 
numerous  negotiation  sessions  between 
owners  and  tenants,  and  narrowed  gap 
between  offers  dramatically. 

Although  a  final  sale  price  has  not  been 
agreed  upon,  tenants  continue  to  live  in 
park  and  rent  has  not  increased. 
Attorney  General  has  filed  suit  to  stop 
closing.     Parties  may  use  results  of 
mediation  process  to  negotiate  a  sale  to 
tenants  in  the  future. 

Community  Economic  Development  Assistance 
Corporation 

Donald  Paulson,  Senior  Partner 
Thomas  Bean,  Associate 
Brown,  Rudnick,   Freed  &  Gesmer 
Boston,  MA 
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SETTLEMENT  OF  AFFORDABLE  HOUSING  DISPUTES 


Location: 
Requested  By: 

Problem/ Dispute : 


Assistance  from  MMS : 
Current  Status: 

Consultant  Mediator: 


Statewide 

General  Counsel,   Executive  Office  of 
Communities  and  Development 

Under  state  law,  disputes  between 
developers  of  affordable  housing  and 
towns  over  density,  traffic, 
environmental  and  aesthetic  concerns  are 
submitted  to  a  Housing  Appeals  Committee 
for  adjudication.     Committee  prefers  to 
see  negotiated  resolution  between  parties 
but  lacks  resources  and  independence 
needed  to  formally  mediate  solutions. 
Many  more  cases  must  be  adjudicated  than 
is  desirable  from  a  public  policy 
perspective . 

Regularly  attend  pre-hearing  conferences 
of  counsel  to  assess  issues  in  dispute 
and  explain  mediation  process.  When 
requested  by  parties,  provide  mediation 
assistance  in  settlement  negotiation 
process. 

After  attending  a  number  of  conferences, 
a  first  case  has  requested  mediation 
help.     Successful  mediation  of  these 
cases  will  expedite  construction  of 
affordable  housing,   reduce  litigation 
expenses,  and  insure  action  to  address 
local  concerns  over  the  impacts  of 
development . 

Edith  M.   Netter,  Esq. 
Netter  &  Associates 
Boston,  MA 
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CONSTRUCTION  OF  A  NEW  JAIL  FOR  SUFFOLK  COUNTY 


Location: 
Requested  By: 

Problem/ Dispute : 


Assistance  from  MMS 


Current  Status: 


Additional  Funding: 
Monitor: 


Boston,  MA 

Associate  Justice,  Supreme  Judicial  Court 
(SJC) 

Years  of  successful  litigation  by  Charles 
Street  Jail  inmates  failed  to  improve 
conditions  in  the  outdated,  266-bed 
facility.     In  1985  state  SJC  directed 
public  agencies  to  construct  a  new 
facility  by  1990.     Special  expedited 
construction  process  necessitates 
constant  communication  and  cooperation 
between  Sheriff's  Department  (operator  of 
the  jail) ,  State  Division  of  Capitol 
Planning  and  Operations   (builder  of  new 
facility) ,   attorneys  representing  the 
plaintiff  inmates  and  their  design 
consultants.     Great  potential  for  delays 
due  to  misunderstandings  or  disputes. 

Associate  Justice  of  the  SJC  appointed 
MMS  to  monitor  the  progress  of  the 
parties  and  to  intervene  as  mediator  if 
necessary  to  keep  construction  of  the  new 
jail  on  schedule. 

Project  on  schedule.     Ground-breaking  for 
construction  occurred  in  September  1987. 
Relations  among  parties  excellent.  No 
need  to  intervene  as  mediator  to  date. 
Monitor  keeping  close  tabs  on  process. 

Supreme  Judicial  Court 

Chris  Dame,  Vice-President 
RKG  Associates 
Boston,  MA 
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STRENGTHENING  TOWN  GOVERNMENT   IN  WESTBOROUGH 


Location 
Requested  By: 

Problem/Dispute : 


Assistance  from  MMS 


Outcome/ Impact 


Additional  Funding: 
Consultant  Mediator: 


Westborough,  MA 

State  Senator,   First  Worcester  and 
Middlesex  District 

Citizens  dissatisfied  with  the 
performance  of  their  Board  of  Selectmen 
in  general,  and  with  one  Selectman  in 
particular,  won  approval  at  town  meeting 
for  a  new  state  law  to  amend  the  Town's 
Charter  to  allow  for  the  recall  (i.e. 
removal)   of  Selectmen.     State  senator 
asked  citizen  groups  to  attempt  to 
resolve  differences  with  Selectmen 
through  negotiations  mediated  by  MMS 
instead  of  through  recall  process. 

Convened  meetings  of  large  groups 
representing  both  pro-  and  anti-recall 
forces.     Helped  them  develop  agenda  and 
ground-rules  for  negotiations.  Convened 
and  directed  joint  and  separate  meetings 
of  these  representatives  until  they 
reached  agreement  on  joint 
recommendations  to  Board  of  Selectmen. 

In  lieu  of  recall,  groups  agreed  to 
recommend  new  procedures  and  guidelines 
for  conduct  of  Board  of  Selectmen  and  to 
work  for  initiation  of  Town  Charter 
review  process.     Later,  previously 
opposing  groups  joined  forces  to  collect 
enough  voter  signatures  for  Charter 
review  measure  to  appear  on  November  1988 
ballot. 

New  England  Telephone  Company 
Donald  Hawkes 

Joint  Labor-Management  Committee, 
Commonwealth  of  Massachusetts 
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SPECIAL  LEGISLATIVE  BRIEFING 


Location: 
Presented  By: 

Problem/Dispute : 


Assistance  from  MMS 


Outcome/ Impact : 


Planning  Committee 
Members 


Boston,  MA 

Joint  Planning  Committee, 

State  Mediation  Program  Directors 

Legislators  are  largely  unaware  of  the 
many  mediation  programs  now  in  operation 
across  the  state  and  within  state 
government,  and  therefore  cannot  take 
advantage  of  these  programs  or  recommend 
them  to  their  constituents. 
Stronger  relationships  between  mediation 
community  and  legislature  should  be 
beneficial  to  both. 

Co-sponsored  one-hour  briefing  for 
legislators  in  State  House  which  included 
presentation  by  three  legislators  on 
their  experience  with  mediation.  Helped 
organize  Planning  Committee  that  involved 
mediation  program  directors  from  across 
the  state.     Personal  letter  of  invitation 
sent  to  every  legislator. 

Overflew  audience  included  one  third  of 
all  legislators,  either  in  person  or 
represented  by  staff;  extremely 
enthusiastic  response.     Agenda  covered 
full  range  of  mediation  applications 
including  family,  school,  commercial, 
environmental,  and  public  policy.  Mock 
mediation  of  civil  dispute  with  two 
legislators  as  disputants  was  a  hit. 
Follow-up  meetings  with  legislators  and 
staff  will  assess  individual  needs. 


David  O'Connor 

Maude  Williamson 

Massachusetts  Mediation  Service 
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APPENDIX  A: 
STATE  OFFICES  OF  DISPUTE  RESOLUTION 


In  1984,   the  National  Institute  for  Dispute  Resolution  began 
contributing  funds  and  guidance  to  experimental  state  offices  of 
dispute  resolution  in  Hawaii,  Massachusetts,  Minnesota  and  New 
Jersey.     Three  years  later,   the  Institute  wanted  to  obtain  an 
independent  evaluation  of  the  accomplishments  and  overall  impact 
of  the  program.     It  retained  the  services  of  Szanton  Associates 
to  conduct  such  an  evaluation. 

Mr.   Peter  Szanton  made  an  oral  presentation  of  his  observations 
to  the  Mediation  Service's  Board  of  Advisors  in  February  1988. 
The  Board  found  his  observations  both  interesting  and 
constructive.     These  highlights  are  drawn  from  his  final  report 
to  NIDR  in  March,  1988. 

He  writes  generally  of  his  assignment: 

...  my  assignment  was  not  to  provide  individual  evaluations 
of  the  four  offices  but  to  assess  the  four-state  program  as 
a  whole,   looking  for  patterns  of  success  or  failure  and 
eliciting  from  its  overall  experience  some  lessons  for  the 
future.    . . . 

Szanton  found  that  the  four  offices  are  "similar  enough  to 
support  generalization  about  their  experience,"  sharing  many 
characteristics  such  as  activities,  mission,  accomplishments, 
and  tasks  remaining.     In  reference  to  "mission"  he  notes: 

Significantly,  each  of  the  offices  has  transcended  the 
original  conception  of  its  mission.     Except  in  Hawaii,  each 
of  the  offices  originally  regarded  itself,   and  was  regarded 
by  NIDR,  as  mainly  to  be  concerned  with  public  disputes, 
especially  conflicts  among  government  agencies  or  between 
agencies  and  public  interest  groups  or  local  communities. 
Public  disputes  have  in  fact  occupied  much  of  their 
attention,  but  as  the  nature  of  their  activities  suggest, 


Highlights  from  "Four  State  Offices  of  Dispute  Resolution:  A 
Report  to  the  National  Institute  for  Dispute  Resolution"  by 
Szanton  Associates ,  Washington,  D.C. 
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each  has  come  to  see  itself  as  serving  a  considerably 
broader  function,   namely  promoting  the  understanding  and 
effective  use  of  ADR  among  private  citizens  and  non- 
governmental groups  as  well  as  by  government  agencies. 

For  the  future,   Szanton  recommends  that  the  four  offices  think 
strategically  about  their  roles,   find  ways  to  increase  the 
number  of  cases  routinely  brought  to  ADR,   and  increase  their 
visibility.     He  also  suggests  that  an  in-depth  individual 
evaluation  would  provide  each  office  with  a  clearer 
understanding  of  the  comparative  value  of  its  activities. 

Overall,   he  concludes 

..the  states  NIDR  selected  for  this  project  appear  to  have 
been  well-chosen.     In  each  there  was  interest  in  ADR  and 
some  prior  experience  with  its  use  in  matters  of  public 
interest.     In  each  ...  a  senior  state  official  was  willing 
to  serve  as  the  function's  sponsor.     Each  is  a  'big 
government'  state,  where  public  issues  are  taken  seriously. 


..    [I]t  is  clear  that,   except  in  Hawaii,   none  of  the 
offices  would  have  been  established  without  NIDR's  support. 
And  no  state  other  than  these  four  has  created  a  comparable 
office.     By  any  obvious  measure,  therefore,  the  [NIDR 
investment  in  this]  program  seems  to  have  been  highly  cost- 
effective. 
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APPENDIX  B: 
SUPERIOR  COURT  PILOT  MEDIATION  PROGRAM 


Background 

The  Mediation  Service  has  had  a  continuing  interest  in  expanding 
the  use  of  new  dispute  resolution  techniques  in  the  courts.  The 
past  year  provided  an  important  opportunity  to  collaborate  with 
the  Superior  Court  Department  in  establishing  a  pilot  mediation 
program  for  civil  litigation  in  Suffolk  County. 

The  foundation  for  this  venture  began  taking  shape  in  1985  when 
the  Governor's  Alternative  Dispute  Resolution  Work  Group,  under 
the  direction  of  S.   Stephen  Rosenfeld,  then  the  Governor's  Chief 
Legal  Counsel  and  Chair  of  the  Service's  Board  of  Advisors, 
issued  its  final  report.     The  Group  found  significant  judicial 
and  administrative  support  for  the  use  of  ADR  programs  in  the 
Superior  Court  so  long  as  cases  remained  under  some  degree  of 
judicial  supervision.     The  Group  concluded  that  "the  widespread 
use  of  ADR  mechanisms  in  Superior  Court  civil  litigation  would 
not  constitute  a  drastic  change  in  direction,  but  rather  a 
structuring  of  what  is  already  widespread." 

The  anticipated  implementation  of  a  Time  Standards  Order 
requiring  that  all  cases  be  tried  within  two  years  made  a 
"structured"  approach  to  ADR  particularly  attractive.     In  the 
spring  of  1987,  the  Office  of  the  Chief  Administrative  Justice 
approached  the  Service  for  assistance  in  developing  a  trial 
mediation  program  for  the  Suffolk  County  Superior  Court. 

The  Mediation  Service  agreed  with  the  Court's  assessment  that 
professional  mediation  would  be  beneficial  for  much  complex 
civil  litigation.     In  partnership  with  The  Mediation  Group  of 
Brookline,  MA,  the  Service  proposed  a  two-year  voluntary  program 
which  would  refer  700  cases  for  mediation  by  a  trained  mediator. 
The  mediations  would  last  from  one  to  three  hours  and  the 
mediator's  fee  would  be  shared  by  the  court  and  the  parties. 


Results 

With  assistance  from  The  Mediation  Group,  which  serves  as  a 
consultant  to  the  Court  on  overall  management  of  the  Program, 
the  Program  has  been  underway  since  November,   1987.     It  has 
proven  useful  for  a  wide  variety  of  equity  and  contract  cases. 
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Program  results  for  FY88  are  shown  on  page  5.     From  November 
1987  through  June  1988,    309  'jases  were  referred  to  the  Program. 
35%  of  those  cases  proved  to  be  no  longer  active.     Of  the 
remaining  201,   92  had  accepted  mediation  as  of  July  1.  Of 
these,   44  had  settled   (or  were  in  the  process  of  settling) ,  and 
35  had  mediation  sessions  scheduled.     Notably,   only  13  case 
accepting  mediation  completed  the  process  without  an  agreement. 

Though  the  absolute  number  of  mediations  so  far  is  modest, 
the  results  so  far  establish  a  strong  foundation  and  potential 
for  future  growth.     Acceptance  and  success  rates  are  higher  than 
anticipated.     Many  of  the  parties  who  rejected  mediation  did  so 
because  their  cases  had  already  settled.     Even  parties  who 
complete  sessions  without  reaching  settlement  are  pleased  with 
the  process,   feeling  that  the  cases  are  subsequently  better 
prepared  for  trial.     In  the  future,  this  and  similar  programs 
hold  great  potential  to  decrease  backlog  and  delay  and,  more 
importantly,  to  increase  the  public's  satisfaction  with  the 
administration  of  justice  in  the  Commonwealth. 


Mediator  Selection,  Training  &  Supervision 

The  most  important  role  for  the  Service  in  the  Program  has  been 
to  manage  the  selection,  training  and  supervision  of  the 
mediators.     A  panel  of  17  mediators  were  selected  to  start  the 
program,   all  of  whom  had  extensive  mediation  experience. 

In  anticipation  of  a  need  for  additional  mediators  as  the 
program  expands,  a  formal  application  and  selection  process  has 
been  established.     Advertisement  in  various  legal  magazines 
combined  with  word-of-mouth  solicitations  elicited  120 
applicants  for  new  appointments.     A  thorough  screening  process 
which  included  written  applications  and  interviews  resulted  in  a 
group  of  candidates  whose  training  needs  will  be  evaluated  in  a 
mock  mediation  session  by  a  panel  of  experienced  mediators. 

Once  appointed,   each  mediator  is  observed  in  his  or  her  first 
session  by  Program  staff,  and  as  needed  thereafter  to  ensure 
high  quality  performance.     A  Program  director  follows  up  on 
every  session  with  a  telephone  call  to  the  mediator.  These 
conversations  allow  for  immediate  feedback  on  technique,  and 
help  keep  the  Program  administration  in  tune  with  the  concerns 
of  the  mediators.     Mediators  may  also  choose  to  observe  one 
another  as  a  learning  technique. 
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Case  Referral 


The  Program  uses  a  screening  procedure  designed  to  minimize  the 
need  for  judicial  intervention  while  producing  a  sufficient 
inventory  of  cases.     Batches  of  cases   (usually  50)   are  called  in 
groups  of  12  to  15  at  a  time  to  screening  conferences  run  by  a 
program  director  and  staff  member.     At  the  conference,  counsel 
have  an  opportunity  to  learn  about  the  mediation  process  and  are 
asked  to  reach  agreement  on  whether  they  will  attempt  mediation. 
If  they  chose  to  do  so,   a  date  is  set  for  the  mediation  session. 

In  this  system,   each  "batch11  is  assigned  to  a  judge,  thereby 
maintaining  judicial  control  over  case  flow.     Cases  which  choose 
not  to  schedule  a  mediation  session  are  returned  to  the  judge, 
as  are  those  which  are  unsuccessful  in  mediation  sessions. 

Within  only  a  few  months  of  the  first  sessions,  the  Program  had 
begun  to  generate  the  "best"  kind  of  referrals:  requests  from 
attorneys  that  particular  cases  be  included  in  the  next 
screening  conference. 


The  Future 

Thus  far,  the  Mediation  Service  has  contributed  a  full  range  of 
management  and  administrative  support  to  the  Superior  Court 
Mediation  Program.     As  the  Suffolk  County  program  becomes  more 
firmly  established,  the  court  is  gradually  assuming  all  day-to- 
day administrative  duties,   leaving  the  Service  free  to  focus  on 
mediator  selection,  training,  and  supervision  as  well  as 
expansion  to  other  counties. 

The  success  of  the  Program  is  the  product  of  a  unique 
partnership  among  the  Trial  Court,  the  Bar  and  the  mediation 
providers.     It  has  fostered  considerable  interest  in  expansion 
beyond  the  Suffolk  County  Program.     Fine  results  portend 
continued  growth  of  ADR  throughout  the  court. 
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